SIERRA COUNTY PROSPECT READER QUESTIONS

RESPONSES

by
JUDICIAL CANDIDATE
CHARLES ERVIN

Dear Mr. DeVita:

I appreciate the breadth and depth of the questions which have been posed
to all of the candidates who are seeking public office in this election. A good deal
of thought has gone into formulating the questions which reflect community
concerns on a broad range of issues. Many people I have met during my
campaign have brought up issues like those apparent in your reader questions.
Where I felt that a question reasonably required further investigation on my part, I
have tried to go the extra mile, both in my research and response.

The withdrawal of Sidonie Christian from the judicial race has narrowed
voter choices for this important office. She has had to make some very difficult
decisions. My wife, Mary, and I have let her know that she is in our thoughts and
prayers.

Thank you again for the opportunity to respond to your readers’ questions.
Sincerely,
Charles Ervin

1. Please explain your position on private property rights.

Individual property rights must be actively maintained with sensible application
and interpretation of laws to guard valuable constitutionally-guaranteed rights.
There are multiple competing concerns when property rights are being discussed.
Federal and state laws overlay and frequently influence the direction and
momentum of the local general land use planning process. Environmental, natural
resource, wildlife and public safety concerns are supposed to be addressed during
the planning process and formulation of the local general plans. A good deal of
deference is accorded the general plan of a community, since the people have the
ability to tailor the general plan to suit their custom and culture through the



legislative process. I believe that legislative influence by the people coupled with
appropriate administrative review of general plan issues ultimately is the least
burdensome method for the people to achieve satisfaction in property rights issues.

During my campaign, people have expressed concerns about controversy between
development rights and environmental concerns. The California Environmental
Quality Act of 1970 (CEQA) comes into play here. Originally intended to be an
amendment to the California Constitution, it ended up being little more than a full
disclosure document. It is supposed to honestly spell out what a land development
project is and its impacts. Over time, parties interested in particular projects have
tested CEQA’’s flexibility through the litigation process. In certain circumstances,
the litigation has ferreted out illegal practices and has yielded benefits to the
community at large; in others, the litigation has frustrated progress and generated
immense legal expense. Because of the dire present economic times, the
legislature and our governor are working on provisions which will significantly
limit the exercise of judicial power over CEQA issues.

Historically, property rights have been viewed as springing from nature and
common law which respect the individual’s exercise of dominion and control over
his or her surroundings. Property rights as we now know them are guaranteed due
process of law under the Fifth and Fourteenth Amendments to our Constitution.
Our United States Supreme Court recently has been the forum of some controversy
involving property rights. I would be bound to follow the laws as they are
interpreted by our highest courts. Each case must be carefully examined and
analyzed on its unique facts and circumstances. I believe that being fair, firm,
even-handed and open-minded are important qualities in the judicial review of
property rights.

2. What kinds of law have you practiced, or positions have you held?

I was fascinated by electronics as a youth. My sixth grade science project
demonstrated how solar cells and burglar alarms operated. During junior high
school, I read electronics magazines and learned how to fix radios and televisions.
After a couple of years of being a technician at a television repair shop, working
after school and on weekends, I started my own television and radio repair
business while in high school. My father was a pharmacist who operated the local
corner drug store. He imbued in me his firm sense of responsibility to protect and
serve the health needs of our community. Even though I had a high draft lottery
number during the Vietnam War era, | had a deep desire to utilize my electronic
abilities to help protect and serve our country. I enlisted in the Air Force Reserve
when I was 18 years old and was trained in aircraft radio repair. Later, while



attending Solano Community College full-time, I was a “weekend warrior” at
Travis Air Force Base doing radio repair for C-141 and C-5 aircraft and attained
the rank of Sergeant. Upon transferring to Cornell University, I continued
repairing electronics equipment after my classes and on weekends to help pay my
way through college. 1 also completed the Army ROTC program and received a
commission as a Second Lieutenant upon graduation. [ began law study at
Syracuse University College of Law. [ worked as a security guard in the library
and on graveyard shifts at construction projects to cover my living expenses.
After completing a year of law school, [ was selected to serve as a summer legal
clerk for President Gerald Ford’s Clemency Board at the White House. My
assignments included preparing and presenting clemency petitions. After that, I
worked in consumer electronics repair until I commenced active duty for training
as an Army finance officer. Upon completion of that active duty, my first wife,
Judy, and I were married in Sierra City in 1976. I resumed evening law school
study in Sacramento and was active in real estate sales full-time. I have been a
licensed real estate broker since 1977. I also worked full-time as a paralegal for a
private attorney in a general law practice while attending evening law school. As a
paralegal in that law firm, I received on-the-job training in a broad range of legal
areas from adoptions to wills and trusts. The mainstream of paralegal work
involved civil litigation from drafting of the lawsuits to collecting judgments. [
opened a private general law practice in June 1984. In 1994, I retired as a Major
from the Army Reserve. My law practice has touched many areas of law which
affect most people. In recent years, I have represented California Highway Patrol
officers, their families and widows throughout California. I have summarized my
law practice experience areas as follows:

Criminal law — Represented misdemeanor defendants at trial court level.
Former panel attorney with Central California Appellate Program; briefed
and argued indigent criminal felony appeals on an assisted basis in the
Courts of Appeal; filed Petitions for Review in the California Supreme
Court.

Family law — Represented litigants with issues involving: child custody,
visitation and support; spousal support; property division.

Real property — Handled boundary disputes, purchase and sale problems,
disclosure issues, easements; landlord - tenant issues; litigation.

Personal injury — Represented personal injury claimants and heirs in
wrongful death cases in all phases of litigation.



Wills and trusts — Drafted wills, trusts and powers of attorney; handled
probates of estates and conservatorship proceedings.

Consumer issues — Advised clients in vehicle transactions, financing, credit
matters, general information.

Commercial law — Commercial collections and litigation; mechanics’ lien
foreclosures; consulted in contract disputes, bankruptcy matters.

Mediation, Arbitration and Temporary Judge experience: 1997 to
present — served as temporary judge primarily in Sacramento County
Superior Court Small Claims Division, also Placer County Superior Court
Small Claims Division. Assignments to contested case calendars and law
and motion matters. Served as temporary Dispute Resolution Judge with the
El Dorado County Superior Court mediation-based program in late 1990s.
Currently serving as panel judicial arbitrator for Sacramento County
Superior Court and Yolo County Superior Court.

3. Do you believe that social science evidence substantiates the belief that all
persons receive equal justice in court proceedings?

The simple answer to this question is “No.” However, the question deserves more
discussion. If the question were framed such as “what social science evidence
substantiates the belief that all persons receive equal justice in court proceedings,”
then I would have to say that I find little social science evidence to support that
proposition.

Sociologists, economists and political scientists, as well as legal scholars have
concluded that, despite our best efforts, we have yet to achieve a legal system that
provides equal justice for all. Our courts function in a society that is incredibly
diverse in many aspects. The achievement of equal justice as is an evolving,
continuous effort by all those associated with our government, not just the court
system. We must not forget that the courts are charged with applying the law as it
is set by our legislature, state and federal constitutions.

Social science evidence indicates, in a general sense, that all persons do not receive
equal justice in court proceedings. Groups such as the American Bar Association
and the Equal Justice Society are active in exposing problem areas and influencing

public policy to foster the goal of equal protection of law guaranteed by our
Constitution.



Digging deeper into the subject, there are a multitude of factors which are involved
in the “equal justice” analysis. First, there are accepted standards which may be
determinative of the outcome of a case. Second, there are the facts of the case, as
determined by the finder of fact—either a judge or a jury, which are in the mix.
Finally, there are the beliefs of the judge which influence interpretations of the
laws which are applied along the way. The concept of equal justice also has both
procedural and substantive dimensions. Obviously, someone who is denied the
opportunity to fully present his or her case (procedural due process) will not
receive equal justice, assuming the substance of the case is virtually identical to a
previously-decided case. Similarly, someone may have full access to present every
aspect of a case, yet fail to receive equal justice to that of a virtually identical case
because there is a misapplication of the relevant standards or other inappropriate
interpretations of law during the analysis.

Finally, some people simply fare better in being able to document and articulate
important concerns in their cases. [ view the judge’s role as being an umpire, not a
coach. A judge must be careful not to advocate the cause of one side or another in
a controversy. However, a judge must seek the basic information necessary to
formulate a decision in a particular dispute. In any context where communication
is involved, there are imperfections in the process which can affect the message
being conveyed. In assuring that equal justice is preserved, a judge must be
diligent in recognizing what barriers may exist, be sensitive to the needs of the
litigants and be fair, firm, even-handed and open-minded in following the law. 1
was raised with the moral principle that I should do unto others as I would have
them do unto me. True justice comes from the heart, and [ don’t need a
permission slip to do what is right. By following these concepts, I intend to help
protect justice.

4. What would you use as determinants or criteria in setting bail?

The Eighth Amendment to our Constitution provides:

“Excessive bail shall not be required, nor excessive fines im OSGd, nor cruel and
b
unusual punishments inflicted.”

[ strongly believe in our Constitution’s presumption of innocence until found
guilty. That said, our Constitution recognizes that individual accountability and
public safety justify pre-trial detention in certain circumstances. This is an area
where a judge must be vigilant for the sake of protecting justice and seeking to
minimize disruption to the family of the accused and the community.



Public safety is foremost among factors to be considered in determining reasonable
bail. It is balanced with risk of flight from prosecution. Injuries to the victim and
threats of harm to the victims and/or witnesses are also important in the analysis.
Violent versus non-violent aspects of the underlying conduct are other factors |
would consider. When mandated, I would abide by bail schedules in determining
bail. However, I would be sensitive to the needs of families and the community
whenever possible to mitigate unnecessary grief, aggravation and expense.

In a practical sense, denying bail outright should be exercised only in the most
compelling of circumstances with the most serious cases. Bail may be effectively
denied if it is set at an “unaffordable” level. Here is where judicial sensitivity to
the particular circumstances of the case is required.

Setting excessive bail can hurt the community, ruin family lives and increase
justice system costs to taxpayers. In a recent study in Broward County in Florida,
the jail system was completely jammed with a large number of people with
relatively common criminal charges awaiting disposition in the courts. Bail for
these folks had been set just slightly higher than they could ever afford. The result
was nearly $20 million in extra expense to open and run yet another jail. The
courts embarked upon a pilot project which resulted in home and work ankle
monitoring at a cost of about $1 per day per person in the program. The result was
a drastic reduction in the jail population awaiting disposition of charges pending.
The county was even able to close one jail facility. Families were able to remain
united. Those facing charges were able to keep their jobs. The bail bondsmen had
a drastic decline in their business. Then the bail bondsmen retained a professional
lobbyist who persuaded the county to set bail schedules higher. The result was that
the once-vacant jail filled up again with people who could not afford their bail or
qualify for a bail bond. All of the progress was reversed simply by causing bail
schedules to be manipulated and increased.

A judge should be flexible and open-minded when setting bail. Modern
technology should be used to the fullest extent to help keep the accused
accountable while awaiting disposition of charges and to minimize the financial
impact on taxpayers, as well as the families and businesses which depend upon the
accused remaining a worthy contributor in society.



5. Tell us your view on the war on drugs, its relative effectiveness as a social
policy, its long term effects on the criminal justice system, the prison system,
and the underclass.

My view is that the war on drugs may have been a rational response to what looked
like a tide of dangerous narcotics overtaking our country when it was started in the
1980’s but it, like Prohibition in the 1930’s, has not worked out to be very
effective. It has not eliminated drugs from our society but has been, and continues
to be, a huge financial drain. As a society, we have imprisoned relatively minor
drug offenders. The recidivism rate is high, and it is difficult for offenders to truly
become a rehabilitated productive members of society. Once convicted of a drug
crime, particularly among youths, people find it much harder to get good jobs and
get into good schools. This tends to perpetuate itself into a permanent underclass
of undereducated and underemployed individuals. There is uneven enforcement,
conflicting and overlapping laws and very harsh penalties. Basically, in many
cases, it has turned someone who may have had a brush with the law into a lifetime
criminal and a frequent flyer in our criminal justice system.

6. Recently in California there have been increased efforts to deny gun
ownership or to deny gun possession to citizens after some kinds of court
actions. Where do you stand on gun ownership?

Gun ownership is a valuable right to safeguard. The Second Amendment to our
Constitution guarantees this right. Government control of gun ownership should be
monitored with vigilance and restricted carefully. In the instance of government
action to deny gun possession to citizens after certain court actions, judges should
explore the controversy which gives rise to possible gun seizure carefully and
completely. Judges must identify and deal with wrongdoers and avoid application
of a “one size fits all” analysis which inappropriately impacts the rights of the
innocent.

7. Where do you stand on medical cannabis? Do you use medical cannabis,
and if not, would you, if you had a condition for which it brought more relief
than chemical drugs?

Possession and use of medical cannabis has been legal in the State of California for
fifteen years now. I do not use medical cannabis. I cannot predict whether I will



need it in the future. As to whether I myself would use it, I would follow the
advice of my physician if ever a legitimate medical need were to arise.

My dad, Charlie, served Sierra County as a pharmacist for many years. He became
a pharmacist when he was 18 (in 1928.) The prevailing view at that time was that
marijuana was a gateway drug which led to use and abuse of other mind-altering
substances, which, in turn, led to bohemian, counterproductive lifestyles and crime.
He steadfastly maintained this viewpoint until he died at age 94. It is indelibly
etched in my mind.

The famous motivational speaker Tony Robbins talks widely about the two most
fundamental quests of human beings in life, those being to seek pleasure and to
avoid pain. Let’s bear in mind that seeking pleasure in general has no medical
purpose. It presupposes that the person already enjoys an ambient healthful living
condition. Pain interdiction, however, is a legitimate purpose recognized in the
medical community.

There is a fine line between “can’t” and “won’t,” just as there is a delicate balance
between pleasure seeking and pain avoidance. The human mind, even without the
influence of mind-altering substances, can lead people to justify just about any
conduct.

As long as it is legal and medically-prescribed, I do not have an issue with the
legitimate use of medical cannibus. I would follow the law of the State of
California on this issue. As it is currently permitted if prescribed by a physician, it
is legal to own, use and grow within those limits.

8. Do you drink alcohol?

Yes, socially and in moderation.

9. What social class would you say you are? What social class would you say
your family was growing up?

Middle class to both.

10. Do you have children? Yes, a 22 year old son and a 19 year old daughter,
both attending college in California.



